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The first number of the “Law InTELLIGEN- 
CER,’’ is now submitted by the Editor, to the at- 
tention of his professional brethren in the United 
States. As the design has been to commence the 
work with the new year, the present number bears 
date the first of January, 1829, and the reason of 
its having been issued thus prematurely is, that an 
opportunity may be seasonably afforded of obtain- 
ing a knowledge as to its reception,and the expedi- 
ency of continuing it. Should the specimen here 
submitted be sufficiently well received to encour- 
age the editor to proceed in his undertaking, the 
work will be regularly issued on the first of each 
succeeding month. The following is the Prospec- 
tus which has already been publicly exhibited. 


Proposals for the United States Law Intelligencer.—The general plan of the 
Publication here proposed, may be briefly explained. It is to notice the cases 
which may in future be decided both in England and the United States; and 
which may be of sufficient novelty, or importance to interest the practical Law- 
yer; to give early information of such cases as may hereafter be wholly or 
partially overruled, and thus to constitute a journal of the alterations and modifi- 
eations of the law brought abcut in ordinary course of judicial decision; to point 
out the judgment of one State Court when it is found to differ materially from the 
judgment of another State Court ; and to furnish an outline of the argument pur- 
sued by the Judges in each ; to notice all the new treatises, digests, &-c. both En- 
glish and American; in relation to the science and practice of the law, explaining 
the manner in which they are arranged and conducted, and hazarding an opinion 
as to their merits and probable usefulness ; to mention all alterations in the judi- 
ciary of the re pective States, and of the United States, and in fine, to afford sea- 
sonable and accurate intelligence of whatever may be interesting relative to the 
science of Law, and the practice and constitution of Courts of Justice. 

In most sciences, there are regular journals of the discoveriesand improvements 
which result from experiment, investigation and time. This, however, eannot be 
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said of the Law. The profession, it is true, have had the advantage of a Law 
Journal, of which, considering its plan, nothing can certainly be said in disparage- 
ment. And, it is tnderstood that a periodical, under the name of the Jurist, is 
about to make its appearance in Boston. ‘There is every reason to expect that 
this publication will be extremely useful and interesting. But the plan of the Ju- 
rist differs essentially from the work here proposed—since it is intended to be a 
quarterly publication, and instead of being devoted to the minutiz of legal intel- 
ligence, will, like that of thesame name in London, be confined almost exclusive- 
ly to the discussion of general topics, which, however interesting to the Lawyer, 
are not immediately connected with his wants and practice. The Law Intelli- 
gencer,on the other hand,although it may be occasionally devoted to the discussion 
of subjects of more than common importance, is intended more as a synopsis or 
abridged record of the changes and progress of the Law. It is, in fine, des,gned 
to be to the Lawyer what a Journal of medical discoveries and improvements is to 
the Physician, what a Mechanics’ Register is to the Mechanic, what an Agricul- 
tural Journal is to the Farmer. The plan, as above delineated, has been submit- 
ted to several of the most eminent jurists in the country, who concur in the opin- 
ion, that it is adapted to render the work highly useful and who have recommend- 
ed the editor to proceed in its publication without delay. 

T'erms.— The above work will be published at Providence, R. I. Monthly ; each 
number to contain not less than twenty pages octavo ; and will be offered to sub- 
scribers at the rate of three Doliars per annum, payable on the delivery of the 
third number. 


pe 


RESTRICTIONS UPON STATE POWER, 


IN RELATION TO PRIVATE PROPERTY. 
NO. 1, 


It cannot have escaped the attention of the profession, that in the greater 
number of suits which have originated, in relation to the authority of a State, to 
pass laws affecting the right of private property, the result has been unfavourable 
to the State. This fact must certainly be esteemed as tolerably good evidence 
of some degree of fault in the legislative department; and yet there is no one who 
will pretend, that the fault consists in a deliberate and settled design to exercise 
mal-administration. On the contrary, every dispassionate person will be inclin- 
ed to apply to most cases of the above description, the construction which was 
given by an eminent Judge of the state of New-York, when overruling an act 
of the Legislature of that state, which he thought inconsistent with a prior public 
grant to an individual citizen. The Legislature, he said, “‘must have been unin- 
Sormed as to the terms and extent of the grant; and was the question propounded 
to them, whether they intended to invade private rights, it could not be doubted 


” 


they would indignantly disavow any such intention.”' Indeed, the numerous ex- 
amples of judicial interposition in favour ofthe citizen against the attempted in- 
croachments upon private property by a State, may be satisfactorily accounted 


for upon a ground far more creditable to the legislative department, and that is— 





! Mr, J. Spencer in People vs. Platt, 17 Johns, 195. 





new na a ts .3% & ee a as Oe 


th 
De 
e 


er 


to 


ce 
ho 
ise 


as 
ict 


lic 


led 
ted 
ex- 
in- 


ted 


LAW INTELLIGENCER. 5 


a disposition to promote general improvement and provide for the public good. 
These groat and highly interesting objects, it it certain, fall peculiarly within the 
design and jurisdiction of the lawgiver. The misfortune, however, has been, 
that in providing for their accomplishment (either from the want of sufficient 
knowledge, or due attention) the remote bearing and effect of legislative provis- 
ions have been frequently overlooked. The truth is, the authority of making 
laws is a most important trust, and so important that it should always be bestowed 
upon those only who are conspicuous, at least, for solid judgment, as well as un- 
tarnished politica! reputation. It is necessary, according to Cicero, for a a sen- 
ator to be thoroughly acquainted with the constitution, which he says is a mat- 
ter of science, dilligence and reflection.' The same opinion seems to have influ- 
enced the late Emperor of the French, in the establishment of the justly cel- 
ebrated code which bears his name. This remarkable person, though often in- 
clined to violate the rules of international law, was sensible, that the greatest 
support of his ascendency in France would be a system of just and equal laws 
which should be generally and uniformly administered. He was equally sensible 
that, in order to accomplish this object the office of revising, amending and cod- 
ifying the ordinances aud customs of the country, should be committed to such 
persons only as were conspicuous for their legal attainments, and for metaphysical 
and historical knowledge. And it was declared by Sir Edward Coke, “that if acts 
of Parliament were after the old fashion, penned, by such only as perfectly knew 
what the common law was before the making of any act concerning that matter, 
there would be very few questions in law arise.”’? If the inconvenience here al- 
luded to was experienced in the reign of Elizabeth, its existence is to be expected 
jn an age and in a country where the expediency, if not the necessity, of pub- 
lic improvements is constantly presenting itself to the attention of the legislative 
bodies, and constantly demanding their concurrence and agency. Such has been 
the case in the United States, for many years past; and at no time has there been 
such a spirit of improvement pervading the country, as at the present.— 
The vast plans, indeed, which are now inembryo in most of the States for turn- 
pikes, canals, railways, bridges, and other means to facilitate internal communi- 
cation, are almost without number. These plans before they can be carried into 
effect must receive the attention and approval of the legislature, and must then be 
prosecuted and completed, ifat all, by virtue of such powers and in obedience to 
such regulations as the same department may concede and prescribe. This de- 
partment is usually composed of men of various professions and occupations-—of 
men, who, in most cases, are generally and justly esteemed for their understand- 
ing and integrity in the more private walks of life, but of men who (with the er- 
ception of the lawyer) have never served any thing like an apprenticeship in the 
most important of all business—that of legislation. And although the major part 
of a legislative assembly may comprehend and be disposed to respect the true limits 
of their authority, yet in the excitement of political contentions they are in dan- 





' De Leg. 18. 2 1 Bla. Com. 
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ger of losing sight of what is theirproner aim, and of being misled by artful and 
influential partizans, who too often avail themselves ef circumstances to direct, at 
pleasure, the geseral resolutions. These, it is apprehended, are the principal 
causes of those attempted inroads and innovations upon the majestic simplicity of 
our republican institutions which have so happily been defeated by the discern- 
ment and independence of our Courts of Justice. 

As human nature is imperfect, the most unexceptionable political constitution 
which philosophy, with all the aids of experience, will ever succeed in devising, 
must necessarily partake of the same character. The government which approach- 
es the nearest to perfection, is undoubtedly that which preserves the inalienable 
rights of the subject to the utmost extent, which is consistent with its own ex- 
istence and energy. The free states of antiquity evinced sincere, though unswc- 
cessful endeavours for the attainment of this end. They were like atraveller, un- 
acquainted with the localities of the country, through which he is passing; and 
whose attention is caught by a distant and beautiful summit—which he attempts 
to reach, by a path seemignly direct, but which, in reality, conducts him to a po- 
sition, distant from the object of pursuit. The people, it is true, had a right to par- 
ticipate inthe business of legislation, but it was only to give the final sanction 
to that which was propounded to them forlaws. It was the Senate of the Roman 
Republic, which had the office of suggesting laws, so that although they were 
made populi jussu, they proceeded ex auctoritate senatus. But under our consti- 
tution, the people by means of their representatives, not only have the power of 
giving the final sanction to laws—but they also possess what is called the initia- 
tive in legislation, that is, the power of proposing or starting them. The people 
have also, previously adopted certain rules in reference to which, all future laws 
are to be made; and to determine whether or not they are made conformably to 
such rules, is an office assigned tothe Judges. Whenever, therefore, a legislative 
enactment is made, which is deemed by a citizen, whose interests are affected 
by it, hostile to the popular will as expressed inthe constitution, he is enabled 
by acourse of litigation, to obtain relief, if he is entitled to it, by a judicial de- 
cision in his favour. This isone of the most prominent and admirable features 
in our institutions. The only thing objectionable which accompanies it, is the ne- 
cessity of protracted, or at least expensive litigation. ‘To avoid this inconvenience 
is certainly a desideratum, provided it can be done without disturbing the harmony 
of the general system. Now, as it is the province of the Courtsto decide, when- 
ever the question isbrought before them by the usual formalities of a suit, as to 
the constitutionality or unconstitutionality of a legislative measure; why not ob- 
tain the advice of the Judges of those Courts, at the time when a proposed law is 
under debate; and if they deem it repugnant to the constitution, have it aban- 
doned? This would be assigning to the Judges no more power than they al- 
ready possess,—would assist in stopping, at the source, most disputes as to State 
sovereignty—and relieve individuals from the perplexity and suspense, as well ae 
the serious expenditure of money and time, attending a law suit. Such an ex- 
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periment seems to have been adopted and attended with very beneficial effects ia 
the state of New-York, by the establishment of what was called a “ Council of 
Revision.” This Council consisted of those who composed the judicial power, 
and who, before the year 1823, controlled the passage of such laws as they 
thought unconstitutional and inoperative. The records of this Council, says the 
learned author of Commentaries on American Law, “will show, that many a bill 
that had heedlessly passed the two houses of the Legislature, was objected to 
and defeated, on constitutional grounds;’ and the author continues to observe, 
“that these records are replete with the assertion of salutary and sound principles 
of public law anc constitutional policy; and will forever remain a monument of the 


wisdom, firmness, and integrity, and of the great value and benign influence of 
that institution.’” 





' 1 Kent’s Commentaries, 426. 

The number of bills objected to by this Council,from the time of its establish- 
ment, will average about three per year, as appears by the following abstract in 
the form of a schedule, which was offered by Judge Piatt, in the Convention in 
the State of New-York, in the year 1821 : 
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In the Speech of Judge Platt, in which this statement was introduced, he sayr, 
“It is important to realize the distinction between the actual power of legislation, 
and a mere negative velo. The power of making or altering the law, ought on: 
questionably to be left to the two Houses of the Legislature exclusively. That, 
however, expands itself to all objects not forbidden by the Constitution, or the 
fundamental and universal principles of justice. Such vast powers are obviously 
liable to great abuse: and if abused the injurious effects are permanent, and in s 
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The above remarks were commenced by an allusion to the fact, that the suits 
which have originated from public laws, on the ground of their supposed repug- 
nance to the constitutional rights of the citizen, have in general, been terminated 
in favour ofthese rights. This fact, it would seem, has either failed in being 
an admonition to the government, or else it has operated to encourage an indiscreet 
resistance to public measures; and one which must eventually terminate in disecom- 
fiture. For, according to authentic information, two very important questions» 
which for some time past, have been the subject of discussion, are now in train 
for a final settlement. before the Supreme Court of the United States. One of 
these is, the “‘ Free Bridge” question in Massachusetts, and the other, the “Bank 
Tax” question,in Rhode-Island. Both ofthese have arisen under the constitution 
of the country, as to the extent of sovereign prerogative, on the one hand, and as to 
the inviolability of private property on the other. It must be conceded that all 
questions of this kind are more than ordinarily interesting. Indeed, every citizen, 
Lowever indigent, or however opulent, must view them with no inconsiderable 
measure of concern, inasmuch as they involve not only his interests as an individ- 
ual, but also the tranquillity of the country at large; and it may even be added, 
the duration of our present free institutions. These considerations may lead to 
an enquiry in the future numbers of the “ Intelligencer,” as to the’ restriction® 
which are necessarily incident to all governments; and which are more especially 
imposed upon the respective State Governments in this country, in relation to the 


right of private property. 





great measure incurable. Ifthe Legislature passa law which is unconsiitutional, 
‘ the judicial tribunals, if the case be regularly presented to them, will declare it 
null and void. But in many cases a long time elapses between the passing of the 
act and the judicial interpretation of it ; and what, let me ask, is the condition of 
the people during that interval? Who, in such a case, can safely regulate his 
conduct? In many cases, a person is compelled to act in reference to such a 
statute, while he is necessarily involved in doubt as to its validity.” 


— 


AMERICANA BIBLIOTHECA LEGUM. 


As the plan of this periodical is to bestow some 
attention upon all the Digests, Treatises, &c. of 
this country, which may, in future, appear in rela- 
tion to the law; it is proposed to give in the follow- 
ing Number, or the Number next sueceeding it, a 
list those which have previously been published. 
By adopting this course, the Law Intelligencer 
may be referred to both for the past history 
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of the Americana Bibliotheca Legum, and for the 
continuation of it—That is, with exception of the 
Reports. 


—_—p>— 


THIRD VOL. OF KENT’S COMMENTARIES 
ON AMERICAN LAW. 

It is stated in the Proposals for the ** Law 
Intelligencer,’? that in noticing all new works 
which relate to the science of the Law, an opinion 
would be hazarded, as to their merits and proba- 
ble usefulness. It is deemed superfluous, howev- 
er, to advance any opinion of this sort, respecting 
the Vol. above mentioned, which has lately issued 
from the press. And, indeed, it would be quite 
out of the question in a periodical as circumscrib- 
ed as this is, to say all in commendation of the 
volume referred to, and of the importance of the 
subjects to which it has been devoted, which might 
with truth be said But its learned and distin- 
guished author is too weil known to the profession, 
to render it necessary to attempt to augment their 
respect for him, or their partiality for his. edifying 
productions. His luminous opinions, while a 
Judge, and while Chancellor in the State of New 
York, have already abundantly shown him to have 
arrived at what Lord Bacon calls ‘the vantage 
ground’? of legal science; and have alone estab- 
lished for him a reputation which must always be 
a passport to favour, for whatever he may offer 
appertaining to that science. And all those who 
have perused the two preceding volumes of the 
work referred to, must regard them as a brilliant 
specimen of his perfect ability and faithfulness in 
commenting upon the extensive and interesting 
topic, Americin Lave. An additional volume, it 
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seems, will be necessary, to complete the work, 
according to the plan of the learned author. 


—— 


MATHEWS ON THE DOCTRINE OF PRESUMPTIVE EVIDENCE. 


A work entitled ‘“‘A Treatise on the Doctrine of Presumption 
and Presumptive Evidence, as affecting the title to Real and 
Personal Property, by John H. Mathews, Esq. of Lincoln’s Inn, 
Barister at Law,” has recently been published in London. Since 
the publication of this work in England, a copy of it has been 
received in this country; and there is little doubt, if it should be 
here re-published ; with references to the decisions of our own 
Courts, it would prove highly useful to the American practition- 
er; as the cases are so extremely common, in which, either the 
only question to be determined, depends upon the doctrine of 
presumptive evidence, or in which the law of presumption is re- 
lied on, together with other grounds, by one or other of the liti- 
gant parties. ‘The above work is certainly the result of great la- 
bour and research; and the aim of the author seems to have been 
to collect and reduce to a system, all the authorities in relation 
to this branch of the law, which before, to use his own language, 
. “were scattered up and down in some hundreds of volumes,”— 
To those Lawyers, particularly, who are in the habit of practis- 
ing in the Courts of Equity, the work must be a great acquisition, 
as it seems to treat so fully of the doctrine of presumption, as ap- 
plied to legacies, executors, outstanding legal estates, equities of 
redemption, satisfaction of mortgaged debts, devises in equity, 
trusts, &c. The Treatise consists of 450 pages octavo, and there 
are between nine and ten hundred decided cases referred to.— 
The author after his introductory chapter, has made two general 
divisions of his subject, the first is, Presumptions of Law; and 
the other is, Presumptions of Fact. 

Under the head of Presumptions of Law, in chapter 2, the au- 
thor proceeds to give miscellaneous instances of the foundation 
of Presumptions of Law, upon one or other of the following 
grounds;—the laws of nature—the first principles of justice—the 
nature and general incidents of property—the innate principles 
of self-interest—the dictates of prudence, or discretion, and the 
policy ofthe law. In chapter 3, he treats particularly of the pre- 
sumption with respect to the exoneration of Real Estates, from 
charges or encumbrances—first, where they are paid off by ten- 
ant for lite—secondly, where they are paid off by tenant in tajl. 
In chapter 4, he treats of the presumption with respect to the ben- 
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eficial ownership; as where a purchase made by one person, is 
completed in the name of another; and where an estate paid for 
by two or more, is conveyed to them as joint tenants. In chap- 
ter 5, he treats of the performance e and presumed satisfaction of 
covenants for family provisions, in cases relating both to person- 
al and real property. In chapter 6, he treats of the presumed 
satisfaction of debts by legacies, or portions, wherein he consid- 
ers the limits and the application of the rule—Dcbitor non pre- 
sumitur donare. In chapter 7, he treats of the presumed satis- 
faction of portions, by legacies, or second portions. In chapter 
8, he treats of the presumed ademption of legacies to children, by 
subsequent portions. In chapter 9, he treats of the presumption 
in cases of double legacies, and considers there are two classes of 
cases on the subject. ‘The first, he says, comprises those in which 
both legacies are given by the same instrument; and the second 
those in which they are given by different instruments. And 
both these classes, he considers, are susceptible of a subdivision; 
the former is into cases where the same specilic article is twice 
bequeathed—where sums of the same amount are given—and 
where the sums vary in amount; the latter intocases where the 
legacies are spec ific, and where they are general. In chapter 
10, he treats of the exclusion of executors from the residuary 
estate. 

Under the head of Presumprions or Facr, the author begins 
in chapter 11, by treating on the Presumption of Instruments of 
Assurance. In this chapter, he states that it will invariably be 
found, that as length of peaceable possession is for the most part 
the consequence only of rightful ownership, lapse of time since 
the first commencement of titles, which depend for their validity 
or the doctrine and presumption, «is in all cases, an essential, and 
in some, the only inducement to the presumption, requisite for 
their support. And it is on this condition, he says, that the 
Courts in many cases, presume the previous existence of such in- 
struments of assurance as are necessary to clothe the possession 
with the legal title. He then goes on to consider the two classes 
of cases on this subject; first, where the presumption is made 
without any specific evidence of those instruments; and secondly, 
where it is made upon evidence, which tends specifically to show 
that once they actually did exist, although they are not forth- 
coming. Inchapter 12, he treats of Presumed Conveyances of 
outstanding Legal Estates, where he considers, that the relation 
between trustee and cestwi que trust is regarded at law, precise- 
ly as that of landlord and tenant; and that the possession of the 
latteris consistent with, and not adverse to, the right of the for- 
mer. In chapter 13, he treats of the presumed surrender of 
terms. It appears by this chapter, that there are few questions 
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which have given rise to more discussion, or which from the op- 
posite determinations that have prevailed, have been kept longer 
in suspense, than that which relates to this subject. In chapter 
14, he treats of the presumption of acts and solemnities in sup- 
port of assurances and rights; as the admission of deeds of long 
standing, without proof of their execution. In chapter 15, he 
treats of presumptive evidence in matters of Pedigree, &§c.; re- 
citals in ancient deeds—memoranda in family bibles—monumen- 
tal inscriptions—declarations by deceased relatives, &c. In 
chapter 16, he treats of presumed Grants of Commons, Lights, 
Ways, Water Courses, and other incorporeal hereditaments.— 
The latest cases which he cites on these subjects, are Moore vs. 
Rawson, 3 Barn & Cress. 332, Davis vs. Morgan 4 Barn, & 
Cress, 8. and to a decision of the Vice Chancellor in 1 Sim. & 
Stu. 203. In the conclusion of this chapter, the author shows, 
that where the acquisition of a right evidenced by long enjoy- 
ment, cannot, from peculiar circumstances, be properly referable 
to a grant, the Courts will adopt such other supposition as agree- 
ing with the facts of the case, refers the alledged right to some 
other lawful origin. In chapter 17, he treats of the presumed 
Dedication of Roads and Streets, to the Public. The precise 
length of time which may be considered as demonstrative of the 
land owner’s dedication, he thinks has not yet been determined. 
The authorities he cites are, 5 Tannt, 137. 1 Camp. 260. Stra. 
1004. 11 East. 376. 5 B. & A. 454. [The American authorities 
are Ward vs. Folly, 2 Southard’s R. 582. Gelatian vs. Gardner 
7 Johns, 106. Todd vs. Inhabitants of Rome, 2 Greenleaf, 55. 
State vs. Town of Compton, 2 N. Hamp Rep. 513.] Whether 
a cul de sac, or street which is not a thoroughfare be a highway, 
the author says,is a point by no means settled; and that the dicta 
of judges who have mentioned the subject, are much at variance. 
Lords Kenyon and Ellenborough and Mr. J. Cambre, it seems, 
are on the one side opposed by Lord C. J. Abbott, by Sir J. 
Mansfield, C. J. and by He ath & Best, Jrs. on the other. The 
several judicial dicta on both sides of the question, the author 
has brought together in this chapter in order that the reader may 
determine for himself, to which the greater respect is due. But 
he observes, that if the dedication be, as it is imagined, a ques- 
tion of intention, superior weight appears from that consideration 
to attach to the opinions which negative the public right. The 
case most in favour of this construction, is Woodgen vs. Hadden 
5 Taunt, 141. In chapter 18, the author has treated, in a very 
faithful and lucid manner, of the presumptive bar to Equities of 
Redemption. In chapter 19, he treats of the presumed satisfac- 
tion of Mortgaged Debts—Bonds—Judgments— W arrants to cen- 
fess Judgment—Decrees—Statutes and Recognisances, In 
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chapter 20, he has treated of the presumed satisfaction of An- 
nuities—Portions—Legacies—Liens for Purchase Money, and 
other demands, not within the Statute of Limitations. In chap- 
ter 21, he has treated of the presumed dereliction of the right to 
have Fraudulent Purchases—Purchases by Trustees, and Pur- 
chases of Reversions set aside in Equity. The established rule 
in Equity—viz: that no length of possession by a trustee, shall 
prejudice the right of the cestui que trust, he shows cannot be ex- 
tended to all cases where, during the existence ofan outstanding 
legal estate in a trustee, the beneficial e njoyment, for some con- 
siderable period, has been had by a stranger. And he renders it 
perfectly clear, by the authorities which he cites, that if an equit- 
able title be not enforced within the same time, that would bar a 
legal title under corresponding circumstances, relie ‘f cannot be 
obtained in Equity. And it seems that on this very principle, in 
the recent case of Lord Cholmondeley vs Lord Clinton, before 
the House of Lords, twenty years exclusive possession of an 
equity of redemption was considered to operate as a bar to all ad- 
verse claimants, and to predate the same effect as disseisin, with 
regard to legal interests, 2 Jac. & Walk 1, and 191. In the 22d 
and last chapter, the author has treated of the presumed Waiver of 
Rights of Appropriation—of Resumption on Forfeiture, Pre-emp- 
tion and Election—of Rights under executory trusts—devises in 
equity, arguments to purchase, and covenants for renewal—of the 
responsibility of executors, administrators and trustees—of the 
liability of purchasers to see tothe application of the purchase 
money, and other miscellaneous rights and equities. 


—— 


PETERSDOREF’S ABRIDGMENT. 


The publication of a work has been commenced some time, in 
London, entitled “‘A Practical and Elementary Abridgment of the 
Cases argued and determined in the Courts of King’s Bench, 
Common Pleas, Exchequer, and at Nisi Prius, from the Restora- 
tion in 1660, to Mich. Term, 4 Geo. 4, with important manu- 
script cases, alphabetically and chronologically arranged and 
translated, with copious notes and references to the year books, 
analagous adjudications, text writers and statutes,specifying what 
decisions have been affirmed, recognized, qualified, or overruled, 
comprising under several titles, a Practical Treatise on the dif- 
ferent branches of the Common Law, by Charles Petersdorf, 
Esq. of the Middle Temple.” Several volumes of this work are 
now published, and have been received in New York, where it is 
proposed to re-publish the same. ‘The following extract from the 
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advertisement to the first volume, will exhibit the plan of the 
work. 


A Practical and Elementary Abridgment of the Common Law Reports, from 
the period they assumed a useful and intelligible form, has for a series of years 
been an increasing disideratum, a succinct statement of the mode in which the 
materials are collected and arranged will perhaps more satisfactorily evince the 
expediency of the publication. 

First—The general arrangement is alphabetical, practical utility being the pri- 
mary object of the present publication, anxious attention has been devoted to in- 
troduce every case under that division which will conduce to the most prompt 
and ready re‘erence and most probably occur to the mind either of the most expe- 
rienced or uninitiated practitioner. 

Second—Although the principal divisions are alphabetical, their internal ar- 
rangement or subordinate parts are framed, and the materials consolidated analyti- 
cally according to tle models of the most approved writers upon each particular 
subject, the cases in each subdivision of a title, are inserted chronologically with 
a view of more effectnally showing and illustrating the gradual progress of our ju- 
dicial polity, where however a particular class of decisions consists of a variety of 
abstracts or abridgments, these most intimately connected are arranged in such a 
manner as to render their relative application more obvious. Where the same 
point has been determiued ina series of cases, the one first mentioned is only 
abridged and the others referred to as confirmatory of the same principle. To in- 
crease the value of the work and add to its general utility, several distinct species 
of references or rotes are subjoined to each decision:—— 

Ist, A reference to the different books in which the same case is reported. 

2d, A reference to the cases in which the same point has been determined or af- 
firmed. 

3d, A reference tosuch cases or elementary writers in which the same rule or 
principle is recognized or adverted to. 

4th, A reference to those cases which are at variance with the decisions abridg- 
ed, or to such as have expressly overruled it. 

5th, A reference to Acts of Parliament connected with each case. 

6th, A series of notes in which it has been attempted to connect the cases with 
the practice, and to explain their general effect, comprising such principles of the 
law extracted from the cases as are not included within the general scope of the 
abridgment. The author has thus essayed to make the whole as complete as 
possible, so that on the one hand the present practice may be readily ascertained, 
while on the other the ancient adjudications may admit of an immediate access, 
the latter will explain, elucidate and exemplify the former, and the reader have in 
one connected view the various modifications which the law has undergone. 

Third—lIt has been endeavoured to frame the abstract of the decisions on a 
plan, simple, plain and perspicuous, in the present publication, so much only of 
the pleadings, the facts, and the arguments of counsel are introduced in a con- 
densed form, as may be necessary to connect the facts with the decision of the 
courts, and the judgments are compressed into one concise statement including the 
most important observations, unless there be a difference of opinion on the bench, 
in which case the individual opinions are given Seriatem, to obviate the objection 
that an abridgment ofthe reports is not capable of being referred to with facility 
in consequence of the paging not corresponding with the original work, it is in- 
tended to prepare a table of parallel! references by which means an inquirer will 
be enabled to discover any case with the same promptitude and facility as if he 
had the Report Book in his possession. 

With the view of rendering the abridgment as complete a substitute for the re- 
ports as possible and avoiding the inconvenience to purchasers from the publica- 
tions of new editions, it is proposed to prepare occasional Supplements. 
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ALPHABETICAL LIST OF REPORTS ABRIDGED. 


Andrews Reports Espinasse Reports Pollexfin Rep. 

Anstruther do East’s do Peere Williams do 

Barvardiston's do Fitzgibons do Practical Reg. 

Barnes’ do Forrest’s do Prices do 

Barnwell & Alderson do Fosters do Raymond,Thom. do 

Bingham do Fortescue do “Lord do 

Blackstone, Henry do Gowes do Salkeld do 

William do Hardress do Sayers do 

Bosanquet & Puller do Holt do Saunders do 
_ new do Holts N. P. C. do Session Cases do 

Broderip & Bingham do Jones, William do Shower do 

Bunbury do Jones, Sir Thomas do Siderfin do 

Burrows do Keeble do Skinner do 

Caldecot do Kelyng do Smith 

Carter do Kenyon do Starkie 

Carthew do Leach do State Trials 

Cases Practice do Levintz do Strange 

Cases Temp. Hardwicke Loft do Styles 

Chittys Lutwich do Taunton 

Comberbacks Marshal do Vaughans 

Comyns Modern do Ventris 

Cowper Moores’ do Wightwick 

Douglass Nolan do Willes 

Dowling & Ryalnd do Peak do Wilson 

Durnford & East — do Parker do 


Wiik a Chronological Table of the Reports Abridged, with the names of the 
Chief Justices and Chief Barons, in each year, beginning with the year 1660.— 
This work contains in addition to the authentic Law Reports from the restoration 
in 1660, to the present time, the whole of the practical and useful information to 
be found in the year books, Viners’ Abridgment, Comyns’ Digest, Bacon’s Abridg- 
ment, Cruise Digest, and in the Equity, Admiralty, and Ecclesiastical Reports, 
and all the authentic Elementary Treatises arranged under such divisions as_ will 
conduce to the most prompt and ready reference, and under such titles as will 
most probably occur to the mind of the experienced or uninitiated practitioners. 

The work will be comprised in 14 Royal Octavo Volumes, which contains from 
seven toeight hundred pages, closely printed. It is intended to re-print the work 
on a handsome paper and type, and to those who agree to take the volumes as 
they are published, which will be done with all practical speed, the price per vol- 
ume will be but $4 50 in boards; handsomely bound in sheep, $4 75; elegantly 
bound in English calf, $5, payable on delivery of each volume. ‘The price has 
been thus reduced, as the profession must be aware from the size of the volume 
and the quantity of matter they embrace, to elict the patronage of the Bar, for a 
work that requires a large investment of capital, and which will be of great prac- 
tical utility. 

A work upon a plan somewhat similar to the one above delin- 
eated, was published in London, in 1737. It was not continued, 
however, beyond three volumes, or the title of “ Ectinguishment.” 
The work was entitled “‘D’ Anver’s General Abridgement of the 
Common Law, alphabetically digested under popular titles.” 
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EFFECT OF PREJUDICE AGAINST LAWYERS, 


DRAFTING AND EXECUTION OF WILLS. 


It is too often taken for granted, that a lawyer is never perfect 
in his calling until he is expert in the arts imposition and chi- 
cane, and that, at best, he is nothing beyond leguleius quidem 
cautus, et cantor formularum. This notion is as discreditable to 
the feelings and understanding of those who entertain it, as it is 
unjust with regard to the pretensions of that class of persons 
against whom the prejudice is directed. Was it only said, that 
among lawyers there are too frequently to be found such as are 
‘lisqualified for their profession; and others, whose integrity is 
not as unblemished as it should be, no one will probably deny 
that position. But the same reproach unfortunately attaches to 
all pursuits, not even excepting the sacred one of the clergy — 
And it would be quite as rational to denounce the latter, as a 
body, because they occasionally afford instances of impiety, as it 
is to conclude, that all lawyers are corrupt, because they are, 
some of them, who have been guilty of mal-practice. That there 
have been ignorant and dishonest lawyers, has never been de- 
nied. But to decide upon any picture by the imperfections which 
appear in the back ground, without reference to the parts which 
are boldly and brilliantly displayed in the foreground can only be 
attributed to a state of feeling, which to say the least of it,amounts 
to an absolute pre-determination to deny every exhibition of mer- 
it and excellence, however surpassing. What obligations has 
England been compelled to acknowledge to her Cokes—her 
Hales—her Mansfields, and her Ellenboroughs? And who have 
rendered greater and more permanent benefits to their tountry, 
than a Jay—a Marshall—a Story—a Kent—a Tilghman, or a 
Parsons? It is not hazarding too much to say, that the constitu- 
tions of two of the freest governments on earth (England and the 
United States) under which so many thousands are now secured 
in the enjoyment of life, liberty and the pursuit of happiness, are 
in a great measure, the result of the knowledge—the integrity— 
the independence, and the liberal and disinterested policy of law- 
yers. 

The prejudice above alluded to, often carries with it, a suffic- 
ient punishment; and it not untrequently happens, that it produces 
great and irremediable embarrassment in the affairs of those who 
have been misled by its influence. Such, especially, has been 
the case, with regard to the drafting of /ast wills and testaments. 
The policy of all laws has made some form necessary both in the 
phraseology of these important instruments, and in their attesta- 
tion; and yet it is not unusual for a person, who has had no oppor- 
tunity of knowing any thing oflaw, to attempt in such a case, 
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what he is incompetent to perform; and, so to prepare his last 
will, that he makes it a production entirely original and perfectly 
enigmatical. What is the consequence? Let those answer, who 
are inthe habit of attending Courts of Justice. _They, : says 
Blackstone, ‘“‘are the best witnesses of the confusion and distresses 
that are hereby occasioned for families; and of the difficulties 
that arise in discerning the true meaning of the testator, or some- 
times in discovering any meaning at all, so that im the end, his 
esiate may be vested quite contrary to his intentions.” 

A case is reported in the last volume of Mason’s Rep. p. 493, in 
relation to the construction of a Will drawn by the testator him- 
self, and who expressed in his Will a decided intention, that no 
lawyer should be employed in any affairs relating to the settle- 
ment of his estates. ‘The view of the testator in thus excluding 
lawyers, had its origin in very laudable feelings, as his ob- 
ject was to prevent family litigation. ‘The evil he was so solicit- 
ous to guard against, however, grew out of the injudicious meas- 
ures jie took to prevent it. Mr. J. Story, before whom the case 
was tried, very properly observed, “‘If instead of this cautionary 
clause, the testator had exercised the prudence which belongs to 
men of his own age and experience, he would have employed a 
lawyer to have drawn his Will and codicils; and thus stopped, in 
a great measure, at the source,the waters of bitterness. There 
probably have been few more striking examples of the infirmity of 
human judgment, or of the different manner of expressing inten- 
tions than these instruments afford. ‘To say the least of them they 
abound with provisions, which would puzzle the most sagacious 
judgment, to construe in an entirely satisfactory manner.’ 

In a very late case, at New C astle, on 'T yne in England, which 
is reported in late English newspapers, the testator undertook to 
be the author of his own Will, and to direct its attestation. © The 
action was ejectment brought by the heir at law against the de- 
visee under the supposed Will. ‘The plaintiff having proved his 
pedigree as heir at law, the defendant produced the Will, and 
called upon one of the attesting witnesses to prove the execution. 
This witness stated that the testator desired her to provide him 
with pen and ink, and told her he had been making his Will, and 
desired her to go for three persons, whom he named to witness it. 
The witness was only able to find two of them, and on their com- 
ing into the room, the testator told her, she would do as well. He 
had so folded the paper for the signature of his witnesses, that 
there was no writing to be seen. ‘The other two witnesses then 
signed the papers without knowing its contents, or that it was a 
Will. Brougham (for the devisee) cited several cases, to show 
that knowledge by the witnesses of the contents of the paper was 
unnecessary to make it a good execution. But Mr. J. Bayley 
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stated that he had not the least doubt that this execution was bad, 
and directed the Jury to find for the heir at law, giving Mr. 
Brougham, however, leave to move the Court, if he should think 


fit. 


a 


CASES OVERRULED RESPECTING ACKNOWLEDGMENT OF DEBTS, 
AND THE DOCTRINE OF ACKNOWLEDGMENT SETTLED, 

It will be recollected that the first cases which arose in Eng- 
land after the passage of the act of Limitations 21 Jac. 1, ds tothe 
revival of debts barred by the act, it was held that, nothing less 
than an express promise would avoid it. Afterwards, it was held, 
that an acknowledgment was evidence of a promise to go to the 
jury, and still subse quently, that the slightest and most ambiguous 
expressions of the debtor have been construed to have the eflect of 
depriving him of the benefit of the limitation. ‘There is no sub- 
ject, certainly, upon which the adjudged cases have been more 
oscillating and perplexing than the present. It is a great satisfac- 
tion, that such is no longer the case—and that the law on the sub- 
ject ofacknowledgme ‘nt at the present time, is not only clearly 
settled, but that it is settled upon just and rational prince iples. In 
the case of A’Court vs. Cross (3 Bing. 329) which was tried at the 
Somersetshire Assizes in England, and brought before the Com- 
mon Pleas, upon motion—the former cases, which went upon the 
ground that any recognition of the debt was an acknowledgment, 
were overruled by Mr. C. J. Best. The ground he took was,that 
where the inference of a promise is repelled at the time of the ac- 
knowledgment, the debt is not taken out of the statute. That is, 
that the acknowledgment is considered in the light of a mew prom- 
tse and not in the light of rebutting presumption of payment,which 
is supported in Ward vs. Hunter (6 Taunt. 210) and Pittam vs. 
Foster (1 B. & C. 248.) 

The Courts of this country, are entitled to the credit of antici- 
pating the English Courts in the adoption of this salutary con- 
struction ‘The District Court for the city and county of Philad- 
elphia as long since as 1811, adjudged that the acknowledgment 
must be such as is consistent with a promise to pay; Guier vs. 
Pearce (2 Browne’s Rep. 35.) And this rule has, in repeated in- 
stances, been adhered to by the Pennsylvania Courts. The later 
cases are Fries vs. Bosselet (9 S. & Rawle, 128) and Bailey vs. 
Bailey (148. & Rawle, 195.) The same has been the establish- 
ed doctrine for some time, in New York—Sands vs. Gelston (15 
Johns, 511;) Kane vs. Bloodgood (7 Johns, Ch. R. 90;) and in 
Massachusetts, Bangs vs. Hall (2 Pick. 368;) and in Conneeti- 
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cut, Marshall vs. Dalliber (5 Conn. Rep. 480;) and in Maine, 
Purley vs. Little (3 Greenlea.’s Rep. 97.) The same subject came 
before the Supreme Court of the United States, as late as the last 
January Term, and received a very elaborate and interesting dis- 
cussion from Mr. J. Story, who gave the opinion of the Court.— 
He adhered to the rule above laid down, and maintained that the 
acknowledgment must show positively, that the debt is due, either 
wholly, or in part, and must be unqualified. If there be no ex- 
press promise, he said, ‘‘and the bar is soughtto be removed by 
implication of law, from the acknowledgment of the party, such 
an acknowledgment ought to contain an unqualified and direct ad- 
mission of a previous subsisting debt, which the party is liable and 
willing to pay. On the contrary, if there be accompanying Cir- 
cumstances, which repel the presumption ofa promise, or inten- 
tion to pay—if the expression be equivocal, vague and indeter- 
minate, leading to no certain conclusion, but at best, to probable 
inferences, which may affect different minds, in different ways— 
they ought not to go toa jury as evidence of a new promise. Any 
other course, he thought, would open all the mischiefs, against 
which the statute was intended'to guard innocent persons, and 
expose them to the danger of being entrapped in careless conver- 
sations, and betrayed by perjuries.” Bell vs. Morrison (1 Peters’ 
Rep. 351.) 

The law, as it is now established, then is, 1st—that a debt barred 
by the Statute, may be revived by a new promise, either ezpress 
or implied. 

2d—That an implied promise may be created by the fact of a 
positive and unqualified admission of the debt. 

3d—If the acknowledgment is accompanied by any circum- 
stances, or expressions which repel the idea of an intention, or 
willingness to pay, no implied promise is created, and the debt is 
not revived. 

The former cases in relation to receiving the admission of one 
partner, after the dissolution of the firm, to bind the other, are al- 
so overruled by the above case of Bell vs. Morrison, conformably to 
what had previously been decided in New York. As the admis- 
sion must amount to a new promise—and as a partner after disso- 
lution is not qualified to make any new promise which will bind 
his former copartner, the latter may avail himself of the statute, 
notwithstanding any such admission. 
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SAILING OF SHIPS 

The following case, lately decided in England, it is believed, 
is the first case which has been reported, recognising the rule, 
that a vessel sailing with the wind must give way to one sailing 
by the wind—and that the one sailing by the wind is not ob liged 
to alter her course. A similar decision, it 1s said, however, was 
once made by Lord Stowell, though not reported; and it is also 
said, that the same rule has been recently recognised by one of 
the Courts in the city of New York. 

Jones, Serjt. with whom was Steplren, stated that the plaintiffs 
in this case, were the owners of a brig called the Juno, burden 
180 tons, and that tlie defendants were the owners of a smack 
called the Alert, belonging to the Leith and Berwick Navigation 
Company, of which the defendants were members. The action 
was brought to recover a compensation for the loss of the Juno, 
which it was alleged, had been occasioned by the negligence of 
the defendant’s servants, who were entrusted with the care and 
management of the Alert. It appeared that on the 16th of Jan- 
uary last, the Juno sailed from London, bound to Shields, and 
proceeded s safely on her voyage, until the Sunday following, which 
was on the 20th of the month, when she had arrived off W hitby, 
on the coast of Yorkshire. At about 5 o’clock on the morning of 
that day, one of the seamen on deck perceived a vessel, about two 


4 


cables’ lencth ahead, bearing ee them. The Juno was at 


this time, sailing close hauled, ina N.N. W. direction, with a 
westerly wind: the other an Vv a h pro. ed to be Alert, coming 
in a direction, S. W. ‘The master of the Juno, upon being in- 


formed, that another vessel was close ahead of him, went forward, 


and having hailed her, desired her crew to luff; or, in other words, 
to put their helm a-lee, atthe same time putting his own helm 
a-weather. By this arrangement, if the master of the Alert had 
followed the instructions of the master ofthe Juno, which, as a 
good seaman, it was insisted, he ought to have done, the vessels 
would have undoubtedly passed clear of each other, and no acci- 
dent could possibly have arisen; but, instead of doing so, the mas- 
ter of the Alert kept on his former course until within a very short 
distance of the Juno, when, instead of putting his helm a-lee,which 
might even then have carried him clear, from some inexplicable 
reason, he put his helm a-weather, and ran aboard the Juno on 
her larboard bow, and became so much entangled with her, that 
both were in imminent danger of going down. The Alert, how- 
ever, being the lighter vessel of the two, escaped without much 
damage, but the Juno sunk in about six or seven minutes after 
she was struck, her crew being compelled to save themselves on 
board the Alert. These were the facts of the case. 

The ownership on both sides being admitted, the crew of the 
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Juno described the accident as stated by counsel, and gave it as 
their opinion, that it would certainly have been avoided if the 
captain of the Alert had acted in aseamanlike manner. Other 
persons, experienced seamen, stated that as the Juno was sailing 
close hauled, it was the duty of the master of the Alert, who had 
the wind free, to give way, in order to let the Juno pass. 

Wilde, Serjt. with whom was Broderic k, for the defendants, re- 
marked upon what he conceived to be the weakness of the plain- 
tiffs’ case, and said that he should prove that the master and crew 
of the Alert, so far from having been guilty of neglect, had taken 
every possible pains in their power to prevent the accident, which 
in fact, had arisen from the improper course adopted by the mas- 
ter of the Juno. That the Alert first saw the Juno, and contin- 
ued to hail her until they ran foul of each other; that she was to 
the leeward, and not to the windward; that the course adopted by 
the master of the Alert, of goingto leeward, was perfectly cor- 
rect, and could not have been the cause of the accident, if the 
Juno had not altered her course in the same direction, which, 
according to the rules of sailing, she had no right to do. 

The crew of the Alert swore positively to these facts; and oth- 
er witnesses were called, who stated that ifthe vessels were in 
the position described by the witnesses for the defendant, it was 
the duty of the master of the Aleré to have sailed to the leeward, 
and that the Juno oucht not to havg altered her course. These 
witnesses concurred with those who had been examined on the 
other side, in stating that it was an established rule of the sea, 
that a ship sailing with the wind should in all cases give way for 
one sailing by the wind, whose duty it would be to keep straight 
on her course, in order that the ship sailing with the wind might 
not be deceived in the course she might choose. ‘There was no 
fixed rule as to which side a vessel with the wind, should pass a 
vessel by the wind; that was left to the discretion of the captain 
to determine which should appear the best and safest, under 
existing circumstances. 

Best C. J. told the jury, that the question for their consideration 
would be—first, whether the Alert was to the leeward of the Ju- 
no, as had been stated by the defendants’ witnesses; and second- 
ly, ifthey were of opinion that she was, whether there was any 
established rule among seamen, that aship sailing with the wind, 
being to the leeward a-head ofa ship by the wind, should contin- 
ue her course to the leeward, and that the ship by the wind should 
pursue her course without any alteration? If their opinion should 
be in the affirmative of these questions, his lordship thought their 
verdict must be for the defendants; but if their opinion should be 
to the contrary, then he thought it should be for the plaintiffs. 
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The Jury, after a short deliberation, returned a verdict for the 
defendants. 

Best C. J. then said, that as the decision of the jury might be 
of some importance upon one of the questions, he wished to know 
if they were of opinion that arule had been established by sea- 
men, that a vessel sailing with the wind should give way to one 
sailing by the wind, and that the ship by the wind should not al- 
ter her course. 

To this question the jury replied in the affirmative. 


—— 


LATE AND IMPORTANT DECISION UNDER THE PATENT LAW. 


At the late term of the Circuit Court of the United States, held 
in the city of New-York, a case was decided in relation to a pa- 
tented machine for making Hat Bodies. This machine is one of 
wonderful ingenuity, and has been of vast advantage to the pub- 
lic; and it is gratifying to learn, that its worthy and indefatigable 
inventor has been thus far successful in the recovery of exem- 
plary damages for the violation of his just rights. The plaintiffs 
in the case were Messrs Grant & Townsend, of Providence—the 
former, the inventor of the said machine, and owning one half of 
the interest therein, and the other owning the remaining half, by 
virtue of an assignment from the said Grant. There can be no 
stronger evidence of the great value of this singular machine,than 
the circumstance of its having been pirated by different persons 
in the states of New-York, Massachusetts, Connecticut, and Penn- 
sylvania. The plaintiffs had before succeeded in recovering a 
judgment and damages in several suits which they\ commenced 
before the Circuit Court, for the District of Connecticut, that 
were determined at the April Term, 1828, against certain viola- 
tors within that District. And this they did, in opposition toone 
of the most ingenious and desperate defences which perhaps was 
ever made, and also in opposition to the positive testimony of a 
witness, who had been induced to swear that he was the inventor, 
prior to the date of the plaintiff's patent—which testimony appear- 
ed so improbable upon strict cross examination, that it was deem- 
ed unworthy of credit, by the Court and Jury. In the present 
trial, as well as in ee referred to, the defendants contended 
that a machine acting’ upon the same principle, and producing the 
same results, had been invented and put in operation by one Silas 
Mason, of Dedham ( Mass.) long before the invention of the plain- 
tiff’s machine, and that therefore the plaintiffs, not being the true 
inventors, could not recever; but that their patent was void. 

It also appeared, that the defendants purchased a right under 
Mason, and then put into operation one or more of Grant’s ma- 
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chines. In 1825 they had four of the plaintiffs machined at = 
—in 1826 they employed six of these machines; and in 1827 
seven. 

But if the plaintiff, Grant, was the true inventor, the defend- 
ants contended that the patent was void, for the following reasons 
—That it was a patent, not for a mac hine, but for an abstract 
principle—That the specification was false, i in claiming as an in- 
vention that which had been long before known; and that the 
specification and drawing deposited in the Secretary's office were 
insufficient, and would not give a mechanic suflicient data from 
which to make the machine. Upon this latter point,a host of 
witnesses were examined on both sides, but the decision of the 
Court rendered: their testimony unimportant. A luminous charge 
was given to the jury, by his honour, Judge ‘Thompson, in the 
course of which, he commented upon the various questions of law 
raised in the cause, and gave his opinion in relation to them.— 
The plaintiff, Grant, had obtained a patent in the year 1821, 
which he surrendered in 1825, and took outa new one. The 
Judge decided, that he had the right and power so to do, and that 
his present patent must be considered in the same light as if no 
other had been issued. 

That an abstract principle was not patentable, the Judge said 
was clearly law, but this patent was not liable to that o@gjection. 
He also charged, that the specifications and drawings in the Sec- 
retary’s office might both be used to make the machine, and if it 
could be made from the two together it would be sufficient, but 
that the model there deposited could not be used for that pur- 
pose. He then compared our Statute with the English Statutes, 
and decided that the jury must believe (under our Statute) that 
the specification was defective by reason of the fraudulent or inten- 
tional concealment of the patentee, or otherwise the patent would 
be good. He, perhaps, would not be perfectly satisfied of the cor- 
rectness of this position, had it not been already expressly decid- 
ed in the United States Circuit Courts in Boston aad Philadel- 
phia. 

The great question was then submitted to the, jury, whether 
or not Grant was the true inventor of the machine. 'The testimo- 
ny in relation to Mason’s invention, was fully commented upon, 
and the jury were instructed, that it was not necessary that Ma- 

son should have taken out a patent in order to take away the 
plaintiff's right—andJ on the other hand,the plaintiff’s right would 
not be destroyed merely because Mason had produced the same 
result; but that it must be shown, that Mason produced the same 
results by a machine acting upon the same principle as the plain- 
tiffs’. 

As to damages, the Judge said, it was a question exclusively for 
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the jury, that the plaintiffs should recover the actual damages 
which they had sustained, and that the nett profits made by the 
defendants was probably thesbest rule to guide the jury in as 
sessing them. 

The j jury returned a sealed verdict in favor of the plaintiffs for 
three thousand two hundred and sixty six dollars, and sixty six 
cents, which the Court are by law obliged to treble—making the 
judgment $9799 98, besides costs. 


a 


THE LATE TEA CASE. 

The following is an abridgment of the late Tea Case which 
was determined in the United States Circuit Court in Philadel- 
phia, before Mr. J. Washington. The trial of it commenced on 
the 4th of November, and determined the 22d. The action was 
an action of trespass, brought by plaintiff to recover damages of 
defendant, for seizing and detaining certain ships, and large 
quantities of valuable goods, altogether valued between two and 
three hundred thousand dollars, alleged to be the property of the 
plaintiff, F. H. Nicoll; the defendant, as marshal of this district, 
having levied upon them as the property of Edward Thomson, 
who owed the United States nearly a million of dollars for duties. 
The defendant’s justification introduced the United States as the 
real defendants; and they took defence accordingly as priority 
creditors of Edward Thomson. 

The cargoes in question arrived in the United States in the 
year I 826, in the ships Addison, Woodrop Sims, Scattergood, and 
Benjamin Rush, shortly after T homson’s failure, and were instant- 
ly seized by the United States, as his property, by virtue of their 
right of priority, under the act of ¢ ongress, in pursuance of writs 
issued out of this court the 13th of March, 1826, real debt 

$500,000. The plaintiff immediately put in his claim to the 
ships and c argoes, under certain documentary titles, derived from 
Thomson, prior to his failure. ‘The United States not satisfied 
with the evidence, continued to detain the property. An agree- 
ment was finally entered into, to sell the contested property, suf- 
fer the proceeds to lie in plaintiff’s hands, on giving se curity for 
their investment, and took the right of property ‘by jury trial. 
In pursuance of this wholsome agreement, devised to preserve 
perishable property, the whole matter came before the court in 
its present shape. 

The plaintiff’s counse) were R. J. Ingersoll, Binney, and J. 
Sergeant, Esq’rs.; the United States were represented by J. 


Randall and C. J. Ingersoll, Esq’rs. 
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The documentary evidence, which the plaintiff offered to sus- 
tain his right of property, and the evidence of the witnesses, it 
would be an endless task to detail, as they were the subject of a 
fortnight’s examination. 

On the I4th, the argument of counsel commenced, and ended 
the 20th at noon. The court then adjourned, until the next 
morning, at ten o’clock, to charge the jury. 

The learned Judge consumed two hourson Saturday morning, 
in the delivery of an extremely lucid and powerful charge. The 
prominent points adjudicated, as well as touched upon, were prin- 
cipally these: that the securities, or title papers, presented by the 
plaintiff, were valid and legal; that the question of consideration 
did not arise, the execution of the instrument being prima facie 
evidence of it, and perfectly good, unless disproved by the de- 
fendant; that the title and transfer being good, .the allegation of 
defendant that they were void, on the eight grounds urged in re- 
lation to fraud, was not law, inasmuch as no one of the grounds 
per se constituted a, fraud in law, or fact. The learned judge 
then went over the different points as to fraud, and proved that 
there was nothing in either of them. He animadverted with 
great severity upon the custom house officers of 1825, said that 
they were not only negligent and lazy, but unfaithfal: that the 
frauds were caused by acts of theirs, not only of omission, but of 
commission; and that they actually threw the shie ld of lawfulness 
over the whole transaction, by furnishing Thomson with docu- 
mentary proofs of fairness. As to the poin it, that Floyd S. Bailey 
being an acknowledged accomplice of 'T homeeon in the tea frauds, 
and the plaintiff’s agent, and the plaintiff being responsible for 
his acts, the judge said, it was so, if Bailey was a general agent of 
plaintiff; but not an agent for particular purposes; which was the 
real fact the jury was to determine. Upon the point that the 
transfer to Nicoll was a full assignment of property, omitting only 
a trivial part, which realized to the assignees but #6000: and 
that being so, Nicoll was seized of the transferred property to the 
use of the United States, in the same manner as any general as- 
signee would be; the learned judge decided, that if the jury be- 
lieved it was the intention of Nicoll and Thomson to execute an 
instrument, to defraud the United States of their priority, the 
transfer was void,as to the preference, and Nicoll stood as as- 
signee for the benefit of creditors; and the amount not assigned 
would be no alteration of the thing, if it were trivial and merely 
omitted colorably, with a view to carry on the deceit with greater 
effect. The jury must be fully satisfied of such an intention; 
fraud was never to be presumed until actually proved; and the 
jury would of course look at the fact, that Thomson stil] contin- 
ued his mercantile transactions as usual, and did not make a 
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general assignment until compelled. The judge commented 
upon the point, whether a mortgage of all property would be an 
assignment under the act, but gave no decision. As to the 
question of damages, the judg re left it entirely to the jury; if they 
were satisfied the right of property was in the plaintiff, then the 
taking by the marshal was illegal, and moderate compensatory, 
but not vindictive damages, should be given; the verdict would be 
for plaintiff, the amount of damages agreed upon, and not for the § 
value of the property, that being already in plaintiff’s hands; or 
for defendant. 

The jury allowed the Messrs. Nicoll $220,000, all the pro- 
perty claimed, and damages amounting to $39,249 66. 


—_— }>—- 


JUDICIARY INTELLIGENCE. 

Sup. Court of the United States. The Supreme Court of the U. 
States will commence its annual Session at the city of Washing- 
ton, on Monday, the 12th inst. It will be recolle cted, that there 
is, at present, a vac ancy in this Court, occasioned by the death of 
the late Judge Trimble, of Kentuc ky. The number of cases 
which now stand upon the old Docket of the Court, it is said, is 
not large; and there is a probability that all the new cases, which 
are ready for trial, will be disposed of before the end ef the next 
‘term. The cases decided at the last term are contained in the 
first volume of Mr. Peters’ Reports. This gentleman, it will be 
recollected, succeeded Mr. Wheaton as the Reporter—the latter 
gentleman, having been appointed Charge des Affaires to the 
Court of Denmark. From the specimen which has been exhib- 
ited by Mr. Peters of his qualifications for the office lately assign- 
ed him, the profession have certainly great reason to anticipate, 
that his future labours in that office, will be perfectly satisfactory. 

Eastern District of Pennsylvania. Joseph Hopkinson, of 
Pennsylvania, has been appointed by the President of the United 
States to'be Judge of the United States, for this District, in place 
of Richard Peters, deceased. 

Ohio District. William Creighton, Jr. has been appointed 
Judge of the District Court of the United States, for this District 
in place of James Byrd, deceased. 

New-Hampshire District. _Daniel M. Christie, Esq. has been 
appointed District Attorney. 

New-York Judiciary. William L. Marcy, Comptroller of the 
State of New-York, has been nominated to the office of Judge of 
the Supreme Court, in the place of Judge Woodworth, resigned. 
Samuel A. Talcott, Esq. has resigned his office of Attorney Gen. 





